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Court of Appeals of the District of Columbia 

No. 5627. 

Concord Improvement Company, Appellant, 

vs. 

Luther H. Reichelderfer et al. 
a Supreme Court of the District of Columbia. 

i 

District Court No. 2057. 

In re Condemnation of Land in Square 152 for Alley 

Purposes. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Coqrt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abo\^e-entitled 
cause, to wit: 

1 Petition. 

i 

Filed September 8, 1930. j 

In the Supreme Court of the District of Columbia, Holding 

a District Court. 

District Court No. 2057. 

In re Condemnation of Land in Square 152 for Alley 

Purposes. 

The petition of Luther H. Reichelderfer, Herbert B. 
Crosby and John C. Gotwals, respectfully represents: 

1. That they are the Commissioners of the District of 
Columbia and file this petition for the purpose of Acquiring 

1—5627a 
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the hereinafter described land bv condemnation for the 
widening and extension of a public alley in Square 152, in 
the District of Columbia, pursuant to the provisions of 
Sections 1608 to 1610, of the Code of Law for the District 
of Columbia. 

2. Section 1608 of the Code provides as follows: 

“That the Commissioners of the District of Columbia be 

and they are hereby authorized to open, extend, widen or 
straighten alleys and minor streets in the District of Co¬ 
lumbia under the following conditions, namely, First, upon 
the petition of the owners of more than one-half of the real 
estate in the square or blocks in which such alley or minor 
street is sought to be opened, extended, widened or 
straightened, accompanied by a plat showing the opening, 
extension, widening or straightening proposed; Second, 
when the Commissioners deem that the public interests 
require such opening, extension, widening, or straightening; 
Third, when the health officer of said District certifies to 
the necessity of the same on the grounds of public health: 
Provided, That a minor street shall be of a width of not less 
than forty feet nor more than sixty feet and shall run 
through a square or block from one street to another.” 

3. Section 1608 e of the said Code provides as follows: 

“That whenever it becomes necessary to open, widen, 
extend, or straighten alleys or minor streets by condemna¬ 
tion proceedings in the Supreme Court of the District of 
Columbia, sitting as a district court, by a petition in 
2 rem, particularly describing the land to be taken, 
which petition shall be accompanied by duplicate 
plats to be prepared by the surveyor of the said District, 
showing the courses and boundaries of the alley or minor 
street proposed to be opened, widened, extended, or 
straightened, the number of square feet to be taken from 
each lot or part of lot in the square or block, showing the 
existing alleys or minor streets in said squares or block, 

and such other information as mav be necessarv for the 

* * 

purposes of such condemnation. LTpon the filing of such 
petition, one copy of the plat, indorsed with the docket 
number of the case, shall be returned bv the Clerk of said 
Court to the said surveyor, for the record in his office. ” 

4. That your petitioners sitting as the Board of Com¬ 
missioners for the District of Columbia, have deemed and 
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determined that the public interests require the jwidening 
and extension of the public alley in square 152, afore¬ 
said, and that it is necessary to acquire the helreinafter 
described land by condemnation for the purpose ox the said 
widening and extension of the said alley. 

5. That duplicate plats prepared by the surveyor of the 
District of Columbia, showing the boundaries of ^aid alley 
proposed to be widened and extended, the number bf square 
feet to be taken from each lot or part of lot in the Aforesaid 
square, and such other information as will be necessary in 
the judgment of your petitioners, for the purpose aforesaid, 
are filed herewith, as part hereof, marked ‘ 4 Exhibit D. C., 
No. 1.” j 

That the land necessary for the widening and Extension 
of the said public alley in the said square, with t^ie names 
and addresses of the owners (so far as can be ascertained) 
of the fee of said land, and a particular description thereof, 
is as follows: 

Descriptions of Land to be Condemned for Alley in Square 

152. j 

Square 152. j 

Lots 98 to 103, Taxed as Lot 812. 

Part of said Lot 812 (being parts of Lots 102 and 103) 
described as follows: 

Beginning for the same at the northwest corner of said 
Lot 812 (said point of beginning being also ihe north- 
3 east corner of Lot 103) and running thenc6 with the 
north line of said Lot 812, east 16 feet; thence leaving 
said north line and running south, and parallel tc| the west 
line of said Lot 812, 90.03 feet; thence southwesterly 13.44 
feet to a point in the northeasterly line of Oregon Avenue 
distant 116.58 feet northwesterly from the northwesterly 
line of New Hampshire Avenue; thence with the north¬ 
easterly line of Oregon Avenue, northwesterly 10 yeet to the 
southeast corner of lot taxed as Lot 809; thencb with the 
west line of Lot 812, north 95 feet to the point of "beginning, 
containing 1547.44 square feet. 

Concord Improvement Co., Inc., owner. 

Residence:-. 

• # • * • * | • 
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The premises considered, your petitioners pray: 

1. That public notice of not less than ten days be given of 
the filing of this petition, by advertisement in such manner 
as this Honorable Court shall prescribe, warning all per¬ 
sons having any interest in these proceedings, to attend 
Court on a day to be named in said notice and to continue in 
attendance until the Court shall have made its final order 
ratifying and confirming the award of damages and the 
assessment of benefits of the jury; and that a copy of said 
notice be served bv the United States Marshal, for the 
District of Columbia, or his deputies, upon such owners 
of the fee of the land to be condemned as may be found by 
said Marshal, or his deputies, within the District of Colum¬ 
bia. 

2. That after the return of the Marshal and the filing of 
proofs of publication of said notice, this Honorable Court 
shall empanel the jury in accordance with the law provided 
for in such cases, to assess the damages each owner of land 
to be taken mav sustain bv reason of the widening and ex- 
tension of the aforesaid public alley, and the condemnation 
of land for the purposes thereof, and to assess the benefits 
resulting therefrom including the expenses of these pro¬ 
ceedings as provided for in the aforesaid sections of said 
Code of Law. 

3. That such other and further orders may be passed 

and proceedings had herein as are contemplated by 
4 the provisions of said Code to the end that the here¬ 
inbefore described land, in fee simple, may be con¬ 
demned and secured for the purposes aforesaid. 

And they will ever pray, etc. 

H. B. CROSBY, 

JOHN C. GOTWALS, 
Commissioners , District of Columbia. 

WILLIAM W. BRIDE, 

Corporation Counsel , D. C.; 

THOMAS F. CAMERON, 

Assistant Corporation Counsel, D. C., 

Attorneys for Petitioners. 

District of Columbia, ss: 

Personally appears H. B. Crosby who being first duly 
sworn according to law, deposes and says that he is one of 




"EXHIBIT D. C. HO. 1." 


tiWi f M*M 


*.3-o\ XX. 25 |ZO. 6jfl6.jl 



B 5J 60 6\ 62 . G2> €4. 63 66 


P i©\ iso 

XX I*#- 



17.13 

0 

*t 

«r 

»/•»> 

1^5 

146 

1*7 

M-& 


0 

0 

0 

**• 











'jHSe^adEaaSsasHssssaBS^rafe ssmxi 



^ I*© V 67 it* 


S 627, 'fayiCOlcL\ 

« affMedt-Ap 

<dia&64, ^ ^ 


ORSGOW 


VasA/yfor? &, C. (Vf^A Zf-' /?2r 

/tfrffcir of?A<r J&s-^rar /7/pAvt/ of £/2 //#A/j. 



^-COrnx p-M.*~- 

























T 


ST. 


1*3 \ 

66 



16 .*y. 

i 7 .»^ 

m 

* 

m 

i/.i> 

*# 



J7'3 

17 . 1 a- 

»7 12 

1 


i ^ 

M 6 

*7 

H-a 



L5* 

»52 

153 


155 

0 

o 

• 










' 

0 

0 

a 

* 

0 











— 


0 

) 












i 

4 \ 

1 />*ky 








«>.«•* 

/ _ 

v«* 

Z'_ 

1 

f« 

f *7 Vvil: 



r.#%y-* # 1 ^ 


; ; \V«. 



. . ■» 



V 

_ 



&*//* _ 






-*a 





tee 




*7 




'*5 


i45^ 






\ ev¬ 


ict 


I Co 


JZJ. o 


M3 


f 


2«> "V, - 








'VvJ? 

af3 


* 


% 

0 

0 

« 

0 

0 


0 

*£>< 3^* 



Of?£ 60 M 


£/£//&Jr/ 


AV£. 

/t&Sb/rta/o/f. £ /?3o. 

Aey/ea' 7^ ^?r//4--/?3o 



T/s,'S's>i' / ' r 'J* /7+rJJ/4i* . 



^ Tif/'n'y/yr or''/& ? j'?/r7i'//i/si/^/rt/zstrAsy’ - 

.<TA//r ; /MfH=40rj?£T 


5 


HTH ST 









LUTHER H. REICHELDERFER ET AL. ! O 
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the Board of Commissioners of the District of Columbia, 
that he has read the foregoing petition of said Commis¬ 
sioners and knows the contents thereof; that the facts 
therein stated upon personal knowledge are true ind those 
stated upon information and belief he believes to be true. 

H. B. CROSBY. 

Subscribed and sworn to before me this 5th da^ of Sep¬ 
tember, A. D. 1930. 

[seal.] ADAM A. GIEBEJL, 

Notary Public, D. C. 

i 

(Here follows plat marked page 5.) 

6 Order to Draw Jurors . 

Filed October 13, 1930. | 

* * * # # # | # 

It is ordered this 13th day of October, 1930, 

That the Commissioners of jurors be, and they hereby 
are, directed to draw as provided by law the narfies of 25 
persons to serve as jurors herein. And 

That the persons whose names are so drawn be sjimmoned 
to attend in Equity Court No. 2 on the 10th day ojt Novem¬ 
ber, 1930, at ten o’clock, A. M., and said cause js hereby 
continued to said date. 

By the Court: 

JOSEPH w. cqx, 

Justice . 

Order for Empaneling of Jury . j 
Filed October 13, 1930. 

# # # * # * j * 

Upon consideration of the petition of the Commissioners 
of the District of Columbia, filed herein, and it appearing 
to the Court that the notice heretofore ordered herein has 
been duly published and a copy thereof has Ijeen duly 
served upon such of the owners of the fee of the l^nd to be 
condemned, as may be found by the Marshal withih the Dis¬ 
trict of Columbia, it is on motion of counsel for the said 
Commissioners, this 13th day of October, 1930, 
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That a jury be empaneled, in accordance with the law 
provided for in such cases, and svrorn on the 10th day of 
November, 1930, at ten o’clock, A. M., to assess the dam¬ 
ages each owner of the land to be taken may sustain by rea¬ 
son of the condemnation of land in square 152 for alley pur¬ 
poses, and to assess the benefits resulting therefrom, in¬ 
cluding the expenses of this proceeding, in accord- 
7 ance with the provisions of law for the District of 
Columbia, under which this proceeding has been in¬ 
stituted. 

Bv the Court: 

: JOSEPH w. cox, 

Justice. 

Order Appointing Jury and Directing Jurors to View Land . 

Filed November 10, 1930. 
##*#•*• 

The Commissioners of Jurors having drawn the names 
of 25 persons, as directed by an order passed herein, it is, 
by the Court, this 10th day of November, 1930, ordered: 

That Bernard Beckert, Charles R. Wayland, Clarence F. 
Owens, F. Sorrel Stoddard and Henry L. Kaufman be, and 
they hereby are, appointed a jury in the above entitled 
cause to ascertain the damages each owner of the land to 
be taken may sustain by reason of the widening and ex¬ 
tension of alley in square 152, in the District of Columbia, 
and the condemnation of the land needed for the purposes 
thereof, and to assess the benefits resulting therefrom, in 
accordance with the provisions of the Code of Law for the 
District of Columbia, under which this proceeding has been 
instituted. And it is further ordered: 

That, the jurors having this day been sworn, they view 
the land and premises to be condemned herein, and there¬ 
after at ten o’clock, A. M., on the 20th day of November, 
1930, appear in this Court and hear and receive such testi¬ 
mony and evidence as may be submitted or offered on be¬ 
half of the District of Columbia and by any person or per¬ 
sons having any interest in this proceeding, in the presence 
and under the direction of the Court. 

By the Court: 

JOSEPH W. COX, 

Justice . 
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8 Order of Continuance. j 

Filed December 2, 1930. 

On motion of the Commissioners of the District of Co¬ 
lumbia, by their Counsel, it is, by the Court this 21st day of 
November, 1930, nunc pro tunc, ordered, that the above en¬ 
titled cause set for trial on November 20th, 1930, be, and the 
same hereby is, continued to the 17th day of December, 1930. 
By the Court: 

JOSEPH W. CQX, 

justice. 

i 

Ansiver of Concord Improvement Company , a Corporation. 

I 

Filed December 12, 1930. 


The answer of Concord Improvement Company^ a corpo¬ 
ration, to the petition tiled herein by the Commissioners of 
the District of Columbia, respectfully shows as follows: 

1. This respondent, answering paragraph 1 of said peti¬ 
tion, admits that the petitioners are the Commissioners of 
the District of Columbia, but it denies that the said Commis¬ 
sioners are authorized by Sections 1608 to 1610 of! the Code 
of Laws for the District of Columbia, or otherwise, to insti¬ 
tute or maintain this proceeding upon the showing made in 
said petition. 

2-3. This respondent admits that Sections 1608 and 1608e 
of said Code contain the provisions set forth in paragraphs 
2 and 3 of said petition, but denies that the petitioners have 
complied with the said provisions. 

4. This respondent, answering paragraph 4 of $aid peti¬ 
tion, says that while the public interest may require the 
opening of an alley in the Square in said petition 
9 mentioned, the public interests do not require the 
opening of an alley in said Square for such irregular 
width and unusual shape as the proposed alley shown upon 
the plat annexed to and made a part of said petition; that 
there is no public necessity for such an alley in said square, 
and your respondent denies that the petitioners have duly 
considered and deemed such an alley to be necessary in said 
square. 
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Further answering said paragraph 4 of said petition, this 
respondent says that it is the owner of Lots 98 to 103, taxed 
as Lot 812, in said Square and that said lots are improved 
by a large apartment house; that the petitioners are seeking 
to condemn 1547.44 square feet of said lots to provide for 
the opening and extension of the proposed alley to Oregon 
Avenue; that if an alley is to be opened in said square it 
should be run with a uniform width to New Hampshire 
Avenue; that the opening and extension of said alley to 
Oregon Avenue as proposed in this proceeding would be 
contrary to the public interest, would greatly injure this 
respondent in its rights of property and inflict upon it irre¬ 
parable damage. 

5. This respondent, answering paragraph 5 of the said 
petition denies that the plat filed in said petition shows all 
the information necessary for the purposes of this proceed¬ 
ing, and avers that the said plat should also show what lots 
in said Square are improved or built upon and the names of 
the respective owners of each of the lots in said Square. 

Further answering said paragraph 5, respondent admits 
that the names and addresses of the owners of the fee of the 
land sought to be condemned are set forth in said petition, 
but your respondent shows to the Court that it is encumbent 
upon the petitioners to set forth in their petition the 
names of all persons interested in this petition and that 
without such information it will not be possible to properly 
impanel and swear a jury to assess the damages and 
10 benefits herein. 

Further answering the said petition, this respond¬ 
ent avers that the action in this proceeding taken is in con¬ 
travention of the property rights of the respondent and 
unauthorized by law and that the said petition should be 
dismissed. 

CONCORD IMPROVEMENT COMPANY, 
By HARRY G. WILSON, 

Treasurer. 

ALBERT F. ADAMS, 

Attorney for Respondent , 

Concord Improvement Company. 

District of Columbia, ss: 

Harry G. Wilson, being first duly sworn, on oath says that 
he is Treasurer of Concord Improvement Company, a 
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corporation, one of the respondents herein; tljiat he has 
read the foregoing answer subscribed by him on behalf of 
said Concord Improvement Company, and that he verily 
believes the facts therein stated to be true. 

HARRY G. WILSON. 

1 

Subscribed and sworn to before me this l^th day of 
December, 1930. 

[seal.] MARGARET H. RAEDY, 

Notary Public, D. C . 

Motion to Vacate Order to Draw Jurors , Order to Impanel 
Jury , and Order Appointing Jury. 


Filed December 16, 1930. 


# 




Comes now the Concord Improvement Company, by its 
attorney, and moves the Court to vacate the or^Ier herein 
passed on October 13, 1930 to draw jurors; th^ order of 
October 13, 1930, to impanel the jury; and the order of No¬ 
vember 10, 1930, appointing the jury; and the order of 
December 2, 1930, continuing the hearing of this cause to 
December 15, 1930, and for grounds therefor says: 

11 1. Said orders, and all of them, should not be en¬ 

tered until the Court first disposes of the issue 
raised by the answer of this defendant herein filed as to the 
necessity for the alley. 

2. Until the Court disposes of the other issues raised 
by the answer of this defendant herein filed which issues 
should be determined by the Court and not by the jury. 

3. Other grounds to be urged at the hearing of this mo¬ 
tion and apparent on the face of the record. 

ALBERT F. ADAMS, 

Attorney for said Concord 

Improvement Company. 

WILLIAM W. BRIDE, Esq., j 

Attorney for Commissioners. 

Take notice that the foregoing motion will be presented 
to the Court, Mr. Justice Cox, on Mondav, December 15, 
1930. 

ALBERT F. ADAMS, j 

Attorney for said Concbrd 

Improvement Company. 

2—5627 a 
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Order 


0rcrruliny Motion to Vacate Orders and to Strike 

Answer. 


Filed December 23, 1930. 

*#**#•• 


Upon consideration of the motion of the Concord Im¬ 
provement Company, argument of counsel, and it appear¬ 
ing to the Court that the time for answering expired on 
October 13, 1930, it is by the Court, this 23rd day of De¬ 
cember, 1930, 

Adjudged, ordered, and decreed that the motion to va¬ 
cate order to draw jury, order to empanel jury, order ap¬ 
pointing jury and the answer of the Concord Improvement 
Company be, and the same are hereby overruled and 
stricken respectively. 

Bv the Court: 

JOSEPH W. COX, 

Justice. 



* 


Order of Continuance. 
Filed December 23, 1930. 




On motion of the Commissioners of the District of Co¬ 
lumbia, by their Counsel, it is, by the Court, this 23rd day 
of December, 1930, Ordered, that this proceeding be and the 
same is hereby continued to the 14th day of January, 1931, 
at 10 o’clock, a. m., nunc pro tunc. 

Bv the Court: 

' JOSEPH W. COX, 

Justice. 

Motion to Set Aside so Much of Order of December 23, 
1930, as Strikes Ansiver of the Concord Improvement 
Company. 

Filed January 6, 1931. 

*##**•# 

Comes now the Concord Improvement Company by its 
attorney, Albert F. Adams, and moves the Court to set aside 
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so much of the Order of December 23, 1930 as strikes the 
answer of the Concord Improvement Company and as 
grounds therefor savs: 

~ * i 

1. No proceedings were ever had to strike sajid answer, 
nor was any contention made in the oral argument had 
herein that said answer would be stricken. 

2. The nature of this proceeding is such that this de¬ 
fendant cannot be precluded from his right to file an an¬ 
swer herein. 

3. This Court is without authority to prevenp the filing 
of an answer herein in the absence of affirmativ^ action by 
the District of Columbia to prevent the filing qf such an¬ 
swer. 

4. Said order is incomplete and vague in tuat it sets 
forth the expiration date for the filing of said answer, with¬ 
out showing the date when said answer was actually filed. 

ALBERT F. ADAfMS', 

Attorney for Concord Improvement Company. 

13 William W. Bride, Esquire, and Thomas W. Came¬ 
ron, Esquire, District Building: 

Please take notice that the foregoing motion will be pre¬ 
sented to the Court, Mr. Justice Cox, on Friday, January 
9 1931. 

ALBERT F. ADAMS, 

Attorney for said Concord 

Improvement Company. 

Motion to Strike Answer of the Concord Improvement 

Company. 


Filed January 9, 1931. 


* 


Comes now the Commissioners of the District of Co¬ 
lumbia, by their counsel, and move this Honorable Court 
to vacate and strike the answer filed in the above-entitled 
cause by the Concord Improvement Company, for the 
reasons: 

1. That it appears from the record that the ainswer was 
filed December 12, 1930 while it appears from an order 
issuing out of this Honorable Court dated September 8, 
1930, that the said Concord Improvement Company, or any 
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other person or persons, affected by the intended condemna¬ 
tion were required to appear and answer on the 13th day 
of October, 1930. 

2. That it affirmatively appears from the answer of the 
Concord Improvement Company that the matters and 
things contained therein are matters over which the judi- 
eiarv is without authority to review, they being matters 
purely within the discretion of an administrative body con¬ 
stituted bv law and invested with authority to determine 

%/ 

the matters attempted to be attacked by said answer. 

3. And for other reasons apparent on the face of the 
answer. 

WILLIAM W. BRIDE, 
THOMAS F. CAMERON, 
Attorneys for the Petitioners. 


Service accepted this 9th day of January 1931; two days’ 
notice waived. 


ALBERT F. ADAMS, 

Atty. for Concord Improvement Co . 


14 Order Striking Answer of the Concord Improvement 

Company. 


Filed January 9, 1931. 


Upon consideration of the motion of the petitioners in 
the above entitled cause, it is by the Court, this 9th of Janu¬ 
ary, 1931, 

Adjudged, ordered and decreed that the answer of the 
said Concord Improvement Company, be and the same 
hereby is, stricken from the files of this Court, and it is 
further Adjudged, Ordered and Decreed that so much of the 
order of this Honorable Court dated December 23, 1930, 
striking the answer of the said Concord Improvement Com¬ 
pany be and the same hereby is vacated, and this order 
shall be construed to take the place and stead of said 
order of December 23,1930, as affects the answer of the said 
Concord Improvement Company, and said order of De¬ 
cember 23,1930, to be in full force and effect as to all other 
matters appearing therein. 

Bv the Court: 

JOSEPH W. COX, 

Justice. 
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1. Gentlemen of the jury, your duties are, first, to as¬ 
certain the damage which will be suffered by the respective 
owners of the several parcels of land condemned by these 
proceedings. You are instructed that the several parcels 

of land to be condemned are to be appraised at their 
15 fair market value, with reference to thje most ad¬ 
vantageous use or uses to which they caij be respec¬ 
tively put. By fair market value is meant what the prop¬ 
erty would sell for in cash, or on terms equivalent to cash, 
when offered for sale by one who is willing but is not 
obliged to sell to one who desires but is not obliged to buv. 

2. After ascertaining the amount of damages to be 
awarded to the owners of the parcels to be condemned, you 
shall proceed to assess the full amount of such damages, 
together with the costs and expenses of this proceeding*, 
as benefits, provided you shall find benefits in such amount 
actuallv to exist from the evidence, against Unv and all 
parcels of land in the District of Columbia whijeh you find 
from the evidence will be benefited. 

3. You shall make up your assessment of costs by in¬ 
cluding the following items: The Clerk’s costs, which will 
be certified bv the clerk of the court; fiftv dollars to each 
of the two expert witnesses produced by the petitioners; 
costs of the stenographic record of these proceedings; costs 
of publication in this proceeding in such sum as is certified 
by the clerk; and five dollars per day for each member of 
the jury for each day the jury shall have already engaged 

in this cause or shall hereafter actuallv devote m delibera- 

• m/ | 

tions in this cause in meeting assembled and with every 
juror present. 

4. Having determined the amount of damagesl and there¬ 
after determined the amount of benefits, if the total of the 
benefits which you find to be assessed shall then be in ex¬ 
cess of the total damages plus the costs and expenses of 
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this proceeding, you will then proportionally scale down the 
benefits actually found so that the benefits will equal the 
damages, plus the costs and the expenses of this proceeding. 
If, however, after full consideration and deliberation you 
shall not find, from the evidence, that benefits to the 

16 extent of the entire amount of the damages plus the* 
costs and expenses will accrue from the purpose of 

this proceeding, or if you shall be unable to make a finding 
from the evidence either as to the damage or as to the 
benefits in any one or more particulars or respects, then, 
and in such case, you shall not return a verdict, but shall 
report the facts to the court. 

5. You are instructed that vou must not assess benefits 

•/ 

arbitrarilv, but onlv where vou find that an enhancement 
in market value, as heretofore explained, will result. 

6. You are instructed that if a part only of any lot, piece 
or parcel of land is to be condemned, the measure of dam¬ 
ages is the difference in value between each whole lot, piece 
or parcel of land, and the value of what will remain after 
the part is taken; but you shall not take into consideration, 
in making your award for the part taken, any benefits that 
mav accrue to the remainder thereof, but such benefits shall 
be considered by the jury in determining what assessment, 
if any, shall be made or levied against such part of such 
lot, piece or parcel of land, as may not be taken. 

7. You are instructed that the cost of reproduction of the 
structural value of any building or improvement which may 
be located in whole or in part upon any of the land to be 
taken is competent evidence only in so far as it tends to 
show the market value of the property. 

8. The jury in assessing benefits shall not take into con¬ 
sideration anv benefits which they believe mav accrue from 
the laying of side walks, or curbs, or paving, or any other 
improvements for which the property owner will have to 
make further payments, such benefits not being a part of 
this proceeding. 

9. You are instructed that the burden of proof 

17 rests upon the petitioners, the Commissioners of the 
District of Columbia, to establish the existence and 

extent of such benefits with respect to the particular parcels 
of land, and the petitioners must meet such burden with 
evidence before any assessment of benefits can be made. 

10. You shall take into consideration the opinions of the 
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witnesses who have testified as to values and benefits, and 
give to such opinions the weight to which the jujry may think 


them fairly entitled. You shall not be bound 


by such evi¬ 


dence, however, but may use your own knowledge based 
upon your view of the premises in making up jyour assess¬ 
ments of values and benefits. 

11. The jury may consult its own conveniepce as to the 
time and place of meeting for the purpose of deliberation, 
but should endeavor to reach a conclusion apd return its 
verdict as speedily as possible. The verdict should be in 
writing, signed by them or a majority of them^ and should 
he returned to the court. 

12. The jury, during the course of its deliberations, may 
at. its own convenience, and without applicatibn to either 
court or counsel, make such further views of the properties 
involved as it mav deem necessary. 

JOSEPH W. jCOX, 

Justice . 

Instruction on Behalf of Owner of Parcel 812. 

i 

Filed Januarv 21, 1931. 

4 . 7 

# # • * * # J • 

13. You are instructed that in considering the question 
of damages to Parcel 812, owned by the Concord Improve¬ 
ment Company, you must do so without reference to any 
right of way which may exist in said Parcel 812. 

Granted. 


J. W. C. 
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Verdict of Jury. 
Filed March 4, 1931. 


We, the jury in the above entitled cause, hereby find the 
following verdict and award of damages for anjl in respect 
of the land to be condemned and taken for thej acquisition 
of land in Square 152 for alley purposes, in th^ District of 
Columbia, as shown on a map or plat filed w^th the peti¬ 
tion in this cause, amounting to the sum of Sik Thousand 
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One Hundred Eighty Seven 80/100 ($6187.80), as set forth 
in Schedule No. 1, hereto annexed as part hereof. 

And we, the jury aforesaid, hereby find the expenses of 
these proceedings to amount to the sum of Six Hundred 
Sixty One 91/100 ($661.91). 

And we, the jury aforesaid, hereby find the amount of 
benefits accruing by reason of the condemnation of land 
necessary for the acquisition of land for alley purposes in 
Square 152, in the District of Columbia, as aforesaid, to be 
the sum of Six Thousand Eight Hundred Forty nine 71/100 
($6849.71). 

And we, the jury aforesaid, find the lots, pieces or parcels 
of land which will be benefited by the aforesaid acquisition 
of land in Square 152 for alley purposes, in the District 
of Columbia, are the lots, parts of lots, pieces or parcels of 
land mentioned and described in Schedule No. 2, hereto 
annexed as part hereof, and we hereby find that the several 
lots, or parts of lots* pieces or parcels of land mentioned 
and described in said Schedule No- 2, will be benefited to 
the extent of the respective amounts mentioned and set 
forth in Schdule No.i 2, and we hereby assess against the 
said lots, or parts of lots, pieces or parcels of land, respec¬ 
tively, as and for benefits as aforesaid, the several amounts 
specified and set forth in said Schedule No. 2. 

19 Witness our hands and seals this 27 day of Feb¬ 
ruary, A. D. 1931. 

CHAS. R. WAYLAND. [seal.] 

R. B. BECKERT. [seal.] 

CLARENCE F. OWENS, [seal.] 
HENRY L. KAUFMAN, [seal.] 

F. SOREL STODDARD, [seal.] 

Schedule No. 1. 

Damages. 

Square 152—Lots 98 to 103, Taxed as Lot 812. 

Part of said Lot 812 (being parts of Lots 102 
and 103) described as follows: 

Beginning for the same at the northwest corner 
of said Lot 812 (said point of beginning being 
also the northwest corner of Lot 103) and run- 
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j Amount 
awarded as 
[damages. 

ning thence with the north line of said Lot 812, 
east 16 feet; thence leaving said north line and 
running south, and parallel to the west line of said 
Lot 812 90.03 feet; thence southwesterly 13.44 
feet to a point in the northeasterly line of Oregon 
Avenue distant 116.58 feet northwesterly from the 
northwesterly line of New Hampshire Avenue; 
thence with the northeasterly line of Oregon Ave¬ 
nue, northwesterly 10 feet to the southeast corner 
of lot taxed as Lot 809; thence with the west line 
of Lot 812, north 95 feet to the point of beginning, 
containing 1547.44 square feet. 2683.02 

# # # * * # | * 

Schedule No. 2. 

i 

i 

Benefits. 

i 

« • # # * • j • 

i 

i 

Amount 
assessed as 
benefits. 

Square 152—Lot 812 (Remainder). 744.98 

# # • # • ♦ I ♦ 

20 Motion to Vacate Verdict. 

Filed April 1, 1931. 

# m * • • • ! * 

Comes now Concord Improvement Company, Owner of 
Parcel 812, and excepts to the verdict and award of the 
jury as to said Parcel 812, returned herein on ^arch 4, 
1931, and moves the Court to vacate said verdict aiid award 
as to said Parcel, and grant a new trial, and for causes of 
this motion says that as to said Parcel 812: 

1. The verdict is contrary to law. 

2. The verdict is contrary to the evidence. 

3. The verdict is contrary to the weight of the Evidence. 

4. The verdict is contrary to the instruction of the Court. 
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f). Tlic court erred in instructing the jury. 

6. The court erred in admitting evidence. 

7. The court erred in refusing to admit evidence. 

8. The award for said Parcel 812 is grossly inadequate, 
unreasonable and unjust. 

9. Other errors apparent on the face of the record. 

ALBERT F. ADAMS', 

Attorney for Concord Improvement 

Company , Owner of Parcel 812. 

21 Order Overriding Exceptions and Objections and 

Ratifying Verdict. 

Filed April 29, 1931. 


This cause coming on for hearing upon the exceptions 
and objections to the verdict of the jury returned and 
filed herein, and the same having been argued by counsel 
and considered by the Court, it is, this 29th day of April, 
1931, ordered: 

That the said objections and exceptions of the Concord 

Improvement Company be and the same are overruled in 

so far as they concern lot 812, and that the said verdict, 

award and assessment be and the same are herebv in all 

* 

respects finally ratified and confirmed. 

And it is further adjudged, ordered, and decreed that 
upon the payment of the aforesaid awards to the parties 
thereto entitled or into the Court in accordance with the 
provisions of Section 491-N of the Code of Law for the 
District of Columbia, the several parcels of land described 
and mentioned in said verdict for which the said awards 
were made shall become and be the property of the District 
of Columbia for alley purposes in the District of Columbia 
for which this proceeding has been instituted. 

Bv the Court: 

JOS. W. COX, 

Justice . 


22 Notation of Appeal in Open Court. 

Filed May 19, 1931. 

**#*•*• 

Comes now the Concord Improvement Company, owner of 
Lot 812 in Square 152, by its Attorney, Albert F. Adams, 
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and notes an appeal to the Court of Appeals in opbn Court 
from the order confirming the verdict of the jury herein, 
signed by the Court April 29th, 1931, whereupon the court 
fixes the bond for costs on appeal at One Hundred Dollars 
($100.00), or Fifty ($50.00) cash deposit, or in the sum 
of Two Thousand Five Hundred Dollars to act as a super¬ 
sedeas. 

JOS. W. COX, 

Justice. 

Order Correcting Order of May 19 th, 193lj. 

Filed May 25, 1931. ! 




ordered 
ay, 1931, 


Upon consideration by the Court, it is determined that 
the order signed by the Court May 19, 1931, insofar as it 
relates to the fixing of a bond to act as a superbedeas is 
erroneous, therefore, 

It is by the Court, this 25th day of May, 1931 
that the order entered herein on the 19th day of ^ 
be, and the same hereby is amended to read as folljows: 

Comes now the Concord Improvement Company, owner 
of Lot 812 in Square 152, by its attorney, Albert F. Adams, 
and notes an appeal to the Court of Appeals in open Court 
from the order confirming the verdict of the jury 
23 herein signed by the Court April 29,1931, whereupon 
the Court fixes the bond for costs on appeal at One 
Hundred Dollars ($100.00) or Fifty Dollars ($5Ct00) cash 
deposit. 

JOSEPH W. COX 

Justice. 

Memoranda. j 

May 19, 1931.—$50 deposit in lieu of bond on appeal. 

Bill of Exceptions filed. I 

June 19, 1931.—Bill of Exceptions submitted. | 

Stipulation as to Record. 

Filed October 10, 1931. 

#••••* 

To the Clerk of the Court: 

It is stipulated and agreed by and between th^ Concord 
Improvement Company, by and through its attorneys, Al- 
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bert F. Adams and Daniel S. Ring, and the Commissioners 
of the District of Columbia, by and through their attorney, 
Thomas F. Cameron, Assistant Corporation Counsel for 
the District of Columbia, that in preparing record for ap¬ 
peal the Clerk of this Court is hereby authorized and di¬ 
rected to include in said record only such parts of the 
original petition, and other papers as affect and appertain 
to Lot No. 812 in Square 152, and to condense and delete 
any and all papers, documents, orders, rules and 
24 other matters of record in the above entitled cause 
designated to be included in the record to be pre¬ 
sented to the Court of Appeals by eliminating and deleting 
all reference to lots other than Lot 812, except when refer¬ 
ence to said other lots are coupled and joined with reference 
to Lot No. 812. 

ALBERT F. ADAMS, 

DANIEL S. RING, 

Aftt/s. for Concord Improvement 

Company , Owner of Lot 812. 
THOMAS F. CAMERON, 

Attg. for Commissioners of Dis- 
\ trict of Columbia , Assistant 

Corporation Counsel, District 
of Columbia. 

Memorandum. 


Time to file Transcript of Record extended by Court of 
Appeals, from day to day, to, and including, March 9, 


1932. 


Assignment of Errors. 

Filed Jan. 4, 1932. 

*##### # 

The respondent, Concord Improvement Company, a cor¬ 
poration, having duly noted in open Court an appeal from 
the decree entered in the above entitled cause on April 29, 
1931, assigns the following errors in the record and pro¬ 
ceedings in the said cause: 

The Court erred: 

1. In overruling motion of Concord Improvement Com¬ 
pany to vacate the respective orders to draw jurors, im¬ 
panel the jury, and appointing the jury. 



LUTHER H. REICHELDERPER ET AL. 21 

2. In sustaining motion to strike answer of the (jtoncord 
Improvement Company. 

25 3. In striking answer of Concord 

Company. 

4. In overruling motion of Concord Improvement Com- 
panv to vacate verdict and grant a new trial. 

5. In sustaining verdict. 

(>. In refusing to grant a new trial. 

ALBERT F. ADAMS, 
DANIEL S. RING, 

Attorneys for Concord Improvement Co. 

Service of a copy of the foregoing assignment of? errors 
acknowledged this 4th dav of January, 1932. 

THOMAS F. CAMEJRON. 

Designation of Record. 

Filed Jun. 17, 1931. 

##*#*## 

Comes now Concord Improvement Company, the appel¬ 
lant in the above entitled cause and designates the darts of 
the record which it desires to have included in the trans¬ 
cript, said parts being considered sufficient for thd deter¬ 
mination of the questions raised on appeal, namely: 

1. Petition of the District of Columbia and the exhibit 
filed September 8, 1930. 

2. Order to draw jurors entered October 13, 

3. Order to empanel jurors on November 10, 1^30, en¬ 
tered October 13, 1930. 

4. Order appointing jury, and setting date of tfial en¬ 
tered November 10, 1930. j 

5. Order of continuance to December 17, 1930, jentered 

December 2, 1930. 

20 6. Answer of Concord Improvement Cdmpany, 

filed December 12, 1930. 

7. Motion of Concord Improvement Company to vacate 
order to draw jurors, etc., filed December 16, 1930. 

8. Order overruling motion of Concord Improvement 
Company to vacate order to draw jurors, etc., entered 
December 23, 1930. 

9. Order continuing proceedings to January 14, 1931, en¬ 
tered December 23, 1930. 



Improvement 
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10. Motion to set aside portion of order of December 23, 
1930, filed January 6, 1931. 

11. Motion to strike answer of Concord Improvement 
Company, filed January 9, 1931. 

12. Order striking the answer of the Concord Improve¬ 
ment Company, entered January 9, 1931. 

13. The Court’s instructions to the jury. 

14. Verdict of jury, filed March 4, 1931. 

15. Motion of Concord Improvement Company to vacate 
verdict, filed April 1, 1931. 

16. Order overruling motion and confirming verdict of 
jury, entered April 29, 1931. 

17. Bill of Exceptions. 

18. Assignment of Errors. 

19. This designation. 

DANIEL S. RING, 
i ALBERT F. ADAMS, 

Attorneys for Appellant. 

Memorandum. 

February 25, 1932.—Amended Bill of Exceptions signed. 

27 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , 55; 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 26, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel, herein filed, copy of which is made part of this 
transcript, in the matter of the Condemnation of land in 
Square 152 for alley purposes, District Court No. 2057, 
as the same remains upon the files and of record in said 
Court. 

In testimonv whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 7th day of March, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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28 In the Supreme Court of the District of Columbia, 

Holding a District Court. 

Dist. Court No. 2057. i 

Tn re Condemnation of Land in Square 152 fpr Alley 

Purposes. 

Amended Bill of Exceptions . | 

Be it remembered that the above entitled cause pame on 
for trial on the 14th day of January, A. D., 1931, upon the 
pleadings, exhibits, and proofs, before Mr. Justice Cox and 
a jury empaneled and sworn to try the issues herein and 
to assess damages and benefits, sitting in District C^urt No. 
2, and thereupon, Edward Towers, called as a | witness 
for and on behalf of the petitioners, the Commissioners of 
the District of Columbia, having been duly sword by the 
Clerk of the Court, testified substantially as follow^: 

That he is employed as a draftsman in the office of the 
Surveyor of the District of Columbia, the office having 
charge of the preparation of plats and blue prints to be 
used in condemnation causes; that in making the survey 
of this alley, witness and others went out and located im¬ 
provements, that is, substantial improvements like houses, 
garages and large sheds and in running an alley through 
avoided as many of these substantial improvement^ as pos¬ 
sible and then kept the alley as far away from improve¬ 
ments and apartment houses as possible. Witness ^ook the 
jury through Square 152 and pointed it out. Attention of 
the witness in cross examination by Mr. Adams, in behalf 
of respondent, Concord Improvement Company, was called 
to a line running from Seventeenth Street to Eighteenth 
Street, being the rear boundary line of Lot 814 and witness 
was asked if there was an opening from the point of the 
proposed alley to Seventeenth Street. 

Whereupon Mr. Cameron, in behalf of the District of 
Columbia and the Commissioners thereof, interposed, 

29 asking what such an opening had to do with the 
case. Mr. Doyle, in behalf of respondent, Rational 

Mortgage and Investment Company, replied: “I jthink it 
is very important under the proposition of public decessity 
and public interest, with the District having in mind the 
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hurting of as few buildings as possible. I think this cross 
examination, is pertinent if it can be shown that it is the 
most feasible way that it (the alley) could be carried out, 
straight through that vacant property. For example, if 
the court will look at that plat you will see that there is a 
sixteen-foot alley opening into a ten-foot opening, when, 
we expect to show the Court and jury, that the logical 
thing would have been to continue this alley in an easterly 
direction where there was plenty of ground, and have it 
open into Seventeenth Street.” 

Whereupon the Court rule- that such matter could not 
be argued to the jury. An exception to this ruling was 
noted and allowed to this respondent. 

Thereupon Arthur C. Houghton was called as a wit¬ 
ness for and on behalf of the petitioners, the Commissioners 
of the District of Columbia, and having been duly sworn 
by the Clerk of the Court and duly qualified as an expert on 
land values in the District of Columbia, testified, substan¬ 
tially, as follows: 

That he had made an examination of the land in Square 
152 at the request of the District of Columbia and that the 
present market value of the land in Lot 812, intended to be 
taken in this proceeding, in his opinion is Two Thousand 
Two Hundred and Seventeen Dollars and sixteen cents 
($2,217.16); that he found no benefit to that property by 
reason of the opening of an alley. Witness declared the 
reason no benefit accrued to that property by reason of the 
opening of the alley is that there is a private entrance into 
the apartment which one can go into from the Oregon Ave¬ 
nue frontage and that the second reason is that it (the 
apartment on Lot 812) gets permanent light and air space 
on that east side. 

30 Thereupon Charles L. Wenger was called as a 
witness for and on behalf of the petitioners, the Com¬ 
missioners of the District of Columbia and, having been 
duly sworn by the Clerk of the Court and duly qualified by 
consent as an expert on the value of land in the District 
of Columbia, testified substantially as follows: 

That he has made an examination of the land in Square 
152; that in his opinion the present fair market value of 
the land of Lot 812 taken in these proceedings is Three 
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Thousand Ninety-four Dollars and eighty-silx cents 
($3,094.86); that the benefits accruing to Lot 812 by reason 
of the opening of the alley amount to Seven Hundred Forty- 
four Dollars and ninety-eight cents ($744.98); that the 
basis for the figure given for benefits was—the wav he 
figured it—witness was giving a fair value of what! the land 
was worth without the alley; and then witness plajced it as 
if one didn’t own the property and if they were jgoing to 
put the alley in it, that the alley would be worth that to 
the property, meaning the remainder of the lot^ witness 
knew that respondent (Concord Improvement Company) 
owned the entire land. 

On cross examination, Mr. Adams asked: ‘‘You think 
that by merely paving a portion it will benefit) the re¬ 
mainder ?” to which witness replied: “I said buying it and 
paying a fair price for it; it would be just the same as if 
you didn’t own the lot and you were going to putj an alley 
in there; it would benefit it in the same proportion.” Wit¬ 
ness believed that by the mere fact that an alley is jout there 
it would benefit the land that much; it relieves payment of 
taxes on the alley and they will have a good paved alley 

there. All know that a lot which has an allev is njore valu- 

* 

able even if it is a corner lot; witness knew that respondent 
owned the entire lot and that respondent has s[ private 
alley if respondent wants to use it. Witness thinks a public 
alley is more valuable than a private alley to this particular 
property and it will have a benefit if it is changed 
31 from a private alley to a public alley to the extent 
of $744 and that any piece of property is [benefited 
bv having an allev; witness did not take into consideration 
in this particular instance that if one had a private alley 
one could regulate the people coming in. 

Thereupon Joseph A. Herbert, Jr., was called b s a wit¬ 
ness for and on behalf of respondent, Concord Improvement 
Company, and, having been duly sworn by the Clerk of the 
Court, and expressly admitted to be duly qualified as an 
expert on the value of land in the District of Columbia, 
testified, substantially, as follows: 

That he made an inspection of the parcel knovfn as Lot 
812 in Square 152 and is familiar with the apartment house 
on that property and the ground surrounding it; that, in 
his opinion, the value of the strip taken is Five Dollars 
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($5.00) per foot; which would be the value of the plottage; 
that the construction of the alley would not benefit the 
apartment in any way; that the surfacing of this alley 
would not make the property more valuable nor make the 
market, value greater than it is now in the state of being 
a private unpaved alley. 

Upon cross examination by Mr. Cameron, answering 
question as to whether in witness’ opinion, as a real estate 
man, witness believes that an alley enhances the market 
value of property generally, witness replied: 4 4 Taking home 
property it does, sir. You take a square that has not got an 
alley in it, it is very difficult to sell a house. We, ourself, in 
our own office, feel that a house, a dwelling, without an alley, 
is worth $1,000 less than a house with an alley.” Witness 
replied that the affect of an alley on apartment house values 
all depends upon your apartment. Your man has an alley, 
and a large back yard and gets his coal and his ashes and 
trash out. It is a white building and it would be seriously 
affected bv removal of ashes and trash and so forth out 
through your front entrance. Witness was of opinion that 
having a rear entrance for the purpose of removing ashes 
and trash is more advisable and adds to the rental value 
than having an entrance in the front, as a general 
32 thing. 

Thereupon Frank A. Jones was called as a witness 
for and on behalf of respondent, Concord Improvement 
Company, and, having been duly sworn by the Clerk of 
the Court and expressly admitted to be qualified as an ex¬ 
pert on the value of land in the District of Columbia, testi¬ 
fied substantially as follows: 

That he made an inspection of Lot 812 and is familiar 
with it; that in his opinion, the value of the land to be 
taken is $4.00 per square foot; that the proposed alley will 
not benefit the apartment in any way. 

Upon cross examination by Mr. Cameron, witness de¬ 
clared he found it to be a fact that buildings on premises, 
or lot, whatever you want to call them, that have alley out¬ 
lets or whatever you want to call them, have more value 
than those that do not. 

Upon re-direct examination by Mr. Adams, witness stated 
in this particular instance this apartment has an alley out¬ 
let that can be used for the same purpose that an alley 
would be used for. 
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Thereafter both parties rested and, after argument, the 
Court stated that the Court would not give any instructions 
aside from the written instructions which had t^een pre¬ 
pared, whereupon the Court instructed the jury verbatim 
according to the instructions hereunto attached anfl prayed 
to be read and considered a part hereof. 

The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of the 
respondent, Concord Improvement Company. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, before the Jury retired to consider 
its verdict, and because the matters and things hereinbe¬ 
fore recited are not matters of record, in order | to make 
the same a part of the record herein, which ife hereby 
ordered, so that this respondent may have its case Reviewed 
on appeal, the respondent by its attorneys, moves the Court 
to sign and seal this, its bill of exceptions, to have the same 
force and effect as if each and every one of said eiceptions 
had been separately signed and sealed, which motion 
33 is granted by the Court; and thereupon, the respond¬ 
ent tenders this its bill of exceptions, and requests 
the Court to sign and seal the same, which is accordingly 
done, now for then this 25th day of February, A. B. 1932. 

JOSEPH W. COX, [seal.] 

Justice. 

Approved. 

ALBERT F. ADAMS, 

DANIEL S. RING, 

Attorneys for Respondent 

Concord Improvement Company. 

Seen. 

WILLIAM W. BRIDE, 

THOMAS F. CAMERON, 

Attorney for Petitioners, Commissioners of the 
District of Columbia, Assistant Corporation 
Counsel for the District of Columbia. 
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34 In the Supreme Court of the District of Columbia, 

Holding* a District Court. 

District Court No. 2057. 

In re Condemnation of Land in Square 152 for Alley Pur¬ 
poses in the District of Columbia. 

Instructions. 

1. Gentlemen of the jury, your duties are, first, to ascer¬ 
tain the damage which will be suffered by the respective 
owners of the several parcels of land condemned by these 
proceedings. You are instructed that the several parcels 
of land to be condemned are to be appraised at their fair 
market value, with reference to the most advantageous use 
or uses to which they can be respectively put. By fair 
market value is meant what the property would sell for in 
cash, or on terms equivalent to cash, when offered for sale 
by one who is willing but is not obliged to sell to one who 
desires but is not obliged to buy. 

2. After ascertaining the amount of damages to be 
awarded to the owners of the parcels to be condemned, you 
shall proceed to assess the full amount of such damages, 
together with the costs and expenses of this proceeding, as 
benefits, provided you shall find benefits in such amount 
actuallv to exist from the evidence, against anv and all 
parcels of land in the District of Columbia which you find 
from the evidence will be benefited. 

3. You shall make up your assessment of costs by in¬ 
cluding the following items: The Clerk’s costs, which will 
be certified by the clerk of the court; fifty ($50.00) dollars 
to each of the two expert witnesses produced by the peti¬ 
tioners; costs of the stenographic record of these proceed¬ 
ings ; costs of publication in this proceeding in such sum as 
is certified by the clerk; and five dollars per day for each 

member of the jury for each day the jury shall have 

35 already engaged in this cause or shall hereafter 
actuallv devote in deliberations in this cause in meet- 

ing assembled and with every juror present. 

4. Having determined the amount of damages, and there¬ 
after determined the amount of benefits, if the total of the 
benefits which vou find to be assessed shall then be in excess 
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of the total damages plus the costs and expensed of this 
proceeding, you will then proportionally scale qiown the 
benefits actually found so that the benefits will iqual the 
damages, plus the costs and the expenses of this proceeding. 
If, however, after full consideration and deliberation you 
shall not find, from the evidence, that benefits to tjhe extent 
of Hie entire amount of the damages plus the costjs and ex¬ 
penses will accrue from the purpose of this proceeding, or 
if you shall be unable to make a finding from the evidence 
either as to the value or as to the benefits in any one or 
more particulars or respects, then, and in such base, you 
shall not return a verdict, but shall report the facts to the 
court. 

5. You are instructed that you must not assess benefits 
arbitrarily, but only where you find that an enhancement in 
market value, as heretofore explained, will result. 

6. You are instructed that if a part only of any lot, piece 
or parcel of land is lo be condemned, the measure of dam¬ 
ages is the difference in value between each whole lot, piece 
or parcel of land, and the value of what will remain after the 
part is taken; but you shall not take into consideration, in 
making your award for the part taken, any benefits that 
may accrue to the remainder thereof, but such benefits shall 
be considered by the jury in determining what assessment, 
if any, shall be made or levied against such part of such 
lot, piece or parcel of land, as may not be taken. 

7. You are instructed that the cost of reproduction of 
the structural value of any building or improvement which 

may be located in whole or in part upon any of the 
36 land to be taken is competent evidence only in so far 
as it tends to show the market value of the property. 

8. The jury in assessing benefits shall not take in con¬ 
sideration any benefits which they believe may acqrue from 
the laying of side walks, or curbs, or paving, or any other 
improvements for which the property owner will have to 
make further payments, such benefits not being ^ part of 
this proceeding. 

9. You are instructed that the burden of proof rj^sts upon 
the petitioners, the Commissioners of the District of Co¬ 
lumbia, to establish the existence and extent of such benefits 
with respect to the particular parcels of land, and the 
petitioners must meet such burden with evidence before any 
assessment of benefits can be made. 
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10. You shall take into consideration the opinions of the 
witnesses who have testified as to values and benefits, and 
give to such opinions the weight to which the jury may think 
them fairly entitled. You shall not be bound by such evi¬ 
dence, however, but may use your own knowledge based 
upon your view of the premises in making up your assess¬ 
ments of values and benefits. 

11. The jury may consult its own convenience as to the 
time and place of meeting for the purpose of deliberation, 
but should endeavor to reach a conclusion and return its 
verdict as speedily as possible. The verdict should be in 
writing, signed by them or a majority of them, and should 
be returned to the court. 

12. The jury, during the course of its deliberations, may 
at its own convenience, and without application to either 
court or counsel, make such further views of the properties 
involved as it may deem necessary. 

(Signed) JOSEPH W. COX, 

• Justice. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5627. Concord Improvement Company, appellant, vs. 
Luther H. Reichelderfer et al. Court of Appeals, District 
of Columbia. Filed Mar. 9,1932. Henry W. Hodges, Clerk. 
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STATEMENT OF FACTS. 

I 

This is an appeal from a final order of the Supreme 
Court of the District of Columbia, overruling excep¬ 
tions and objections to the verdict of a jury sitting in 
the District Court in re Condemnation of Lanjl in 
Square 152 for Alley Purposes, and ratifying and con¬ 
firming finally the said verdict, award of damages and 
assessment of benefits therein contained. 

Appellant is here on six assignments of error. 

The first assignment, with relation to overruling of 
appellant’s motion below to vacate order to draw, 
impanel and appoint jurors, is expressly withdrawn 
by appellant. 
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The second and third assignments are co-related, 
having to do with sustaining of a motion to strike the 
answer of the appellant filed below and with actually 
striking the same. These assignments are those upon 
which principal reliance is put here and will be con¬ 
sidered jointly. 

The fourth, fifth and sixth assignments are also in¬ 
terrelated and will be considered jointly in this brief. 

PROCEEDINGS BELOW 

The appellees, hereinafter called the Commission¬ 
ers, sought to condemn certain land in the District 
of Columbia for alley purposes. 

By a reference to the plat, (R. facing p. 4), it can 
be seen that the square in which this alley was to be 
extended by a taking of additional land for it is 
bounded by Seventeenth and Eighteenth Streets, on 
the east and west respectively; by T Street, on the 
north; and by Oregon Avenue and New Hampshire 
Avenue, on the south and southeast respectively. 

In the southeastern portion of this square stands 
the Concord, an apartment house, on land described 
in the plat as Square 812. It is the property of ap¬ 
pellant. The course of the proposed extension to the 
alley in that square would produce a point of entrance 
along the western side of the apartment property. 

The Commissioners proceeded under Sections 1608 
et seq., of the Code of Law for the District of Co¬ 
lumbia, to condemn land for the extension of the ex¬ 
isting blind alley, by filing a petition in rem in the 
District Supreme Court, on September 8, 1930, (R. 
1, 2, 3, 4, 5.) The petition prayed (R. 4) that public 
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notice of not less than ten days be given of the filing 
of the petition, by advertisement as the Court below 
should prescribe, warning all persons having aij in¬ 
terest in the proceedings to attend Court on a day 
to be named in said notice and to continue in[ at¬ 
tendance until the Court should have made its final 
order ratifying and confirming the award of damages 
and the assessment of benefits by the jury. 

It was prayed also that the Marshal, or his deputies, 
serve such notice upon such owners of the land to be 
condemned as might be found within the District of 
Columbia. (R. 4) 

The Court below, finding that it appeared that the 
notice prayed for had been duly published and a copy 
duly served upon such owners as might have jbeen 
found in the District, on October 13, 1930, on motion 
of counsel for the Commissioners, ordered a juxjv to 
be empaneled in accordance with law, (Sec. 1608 et 
seq., supra) and sworn on November 10, 193(p, to 
assess damages and benefits in the proceeding^ (R 
5, 6.) j 

On November 10, 1930, the Court below appointed 
a jury, and the jurors having been sworn, by cjrder 
of that date, were instructed to view the land and 
premises to be condemned, and to appear on November 
20, 1930, to hear and receive such testimony and evi¬ 
dence as might be submitted. (R. 6.) The dat^ for 
hearing was later continued to December 17, J.930. 
(R. 7.) 

On December 12, 1930, five days before the date 
then set for the hearing, appellant filed its answer to 
the petition (R. 7). At that time no judgment by 
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default against appellant nor decree pro confesso in 
favor of appellees had been taken. 

The answer raised several issues. They will be 
discussed hereinafter. 

While considering and acting upon a motion to va¬ 
cate the order to draw jurors, etc., (It 9), the Court 
of its own initiative, without any motion by appellees 
in respect to the answer of appellant, ordered on De¬ 
cember 23, 1930, that the answer of appellant be 
stricken (R. 10). 

Thereafter the Court below continued the hearing 
to January 14, 1931 (R. 10). 

Appellant then moved in the Court below to set 
aside that part of the order of December 23, 1930, 
which had to do with striking appellant’s answer, and 
thereafter counsel for appellees formally moved to 
strike appellant’s answer (R. 10, 11). 

By order of January 9, 1931, the Court below struck 
the answer of the appellant, and corrected the record 
by vacating such portion of the order of December 
23, 1930, as had to do with this matter. The order of 
January 9, 1931, was issued upon consideration of the 
motion of counsel for appellees (R. 12). 

The cause came on for hearing before the jury on 
January 14, 1931, (R. 23) and the jury returned a 
verdict March 4, 1931, (R. 15). 

Appellant moved to vacate verdict and for a new 
trial, April 1, 1931 (R. 17), excepting to the verdict 
and award of the jury, and the Court below on April 
29, 1931, ordered that the exceptions and objections 
be overruled, confirming and ratifying the verdict 
(R. 18). Appellant noted its appeal from this order 
in open Court May 19, 1931 (R. 18). 


V 
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CONTENTIONS OF APPELLANT WITH REGARD 

TO ANSWER 

! 

i 

i 

(a) Contents of Answer 

Issues raised by the answer of appellant went to 
the jurisdiction of the Court and the propriety of 
the proceeding, as well as asserting substantive rights 
of appellant for determination. 

Paragraph 1 of the answer (R. 7) denied that; the 
commissioners were authorized by Section 1608, 1609, 
1610 of the Code of Law for the District of Columbia, 
or otherwise, to institute or maintain the proceeding 
upon the showing made in the petition. The right to 
raise and contest this point was lost to appellant 'Jvhen 
the answer was struck without a hearing on the m|erits 
raised by it. 

Paragraph 2 of the answer (R. 7) denied that the 
Commissioners had complied with provisions of Sec¬ 
tions 1608 and 1608e of the said Code. If the}: had 
not done so, the Court below would have had no juris¬ 
diction. The right to contest this point was lo|st to 
appellant by the striking of the answer without a 
hearing. j 

In Paragraph 4 of the Answer, (R. 7) appellant 
attempted to set forth and show that public interest 
did not require the opening or extension of an alley 
such as described in petition; and that there was no 
public necessity for such an alley in said squar^; and 
denied that the Commissioners had duly considered 
and deemed such an alley to be necessary. Thei right 
of appellant to set forth all these matters and tq have 
issues thus raised heard by the Court was nullified 
by the striking of the ans^wer without a hearing;. 
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Appellant in the same paragraph averred that the 
opening of an alley as proposed in said petition 
would be contrary to public interest and would greatly 
injure appellant, and, in fact, would inflict upon ap¬ 
pellant irreparable damage (R. 8). 

In Paragraph 5 of the answer, appellant questioned 
the authenticity of the plat introduced as an exhibit, 
and denied that the plat showed all information nec¬ 
essary for the purposes of the proceeding, averring 
that the plat should show what lots in the square were 
improved or built upon and the names of the respective 
owners of each of the lots (R. 8). The right to raise 
an issue as to the authenticity of the plat and to have 
the Court pass upon the same was denied appellant 
by the striking of the answer. 

It is agreed that the service of process was not 
faulty and that the appellant was properly in the 
Court below. Section 1608 (f) of the Code aforesaid, 
prescribes as follows in condemnation cases: 

“The said Court shall cause public notice of not 
less than ten days to be given of the filing of said 
proceedings by advertisement in such manner as the 
court shall prescribe, which notice shall w^arn all per¬ 
sons having any interest in the proceedings to attend 
court at a day to be named in said notice and to con¬ 
tinue in attendance until the court shall have made 
its final order ratifying and confirming the award of 
damages and assessment of benefits of the jury . . . .” 

Into the court below came the appellant in response 
to such notice. But, it is contended, nowhere in the 
law, nor in the petition, nor in the notice, is there any 
limitation of time given with respect to the filing of 
an answer. 



I 

In striking the answer, the Court below did not 
set forth its reasons. Two points were raised by the 
Commissioners. One was that the answer was hied 

i 

December 12, 1930, while it appeared from an ofrder 
issuing out of the Court below that appellant !was 
required to appear and answer on October 13, 1930. 
It may have been upon this point that the Court bblow 
acted in striking the answer (R. 11, 12). 

The second point raised by the Commissioners was 
that it affirmatively appeared from the answer that 
the matters and things therein contained (R. 12) were 
matters over which the judiciary is without authority 
to review, they being matters purely within the dis¬ 
cretion of an administrative body constituted byj law’ 
and invested with authority to determine the masters 
attempted to be attacked by said answer. It may 
have been upon this point that the Court belowr deted 
in striking the answer. 

Which ever point the Court accepted as a reason 
for striking the answer, appellant contends, w’a£ re¬ 
versible error. 

(b) As to Time of Filing 

Taking up the first point, that the answer wa$ not 
filed in due time. 

There was no judgment by default or decree pro 
confesso taken. There was no specific limitation of 
time set forth within which appellant should [have 
answered. 

i 

Even if commanded to answer within 20 days, ks in 
the ordinary case, appellant would not be denied the 
right to have an answer filed after the limitatiqn of 
time had expired unless advantage of appellant’s de- 
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fault was taken by judgment by default or decree pro 
confesso. 

Equity Rule 23 and Rule 26 of the Supreme Court 
of the District state the prerogative of plaintiff is to 
take a decree pro confesso in the event of a default by 
defendant in answering. But it is no more than a 
prerogative or option that is given. It does not estop 
defendant from answering beyond the limit of the 
time if the option or prerogative is not taken by plain¬ 
tiff. 

As to this question of pleading, it is submitted, the 
established rule in the District of Columbia is laid 
down forcibly and unequivocally in the case of Dan¬ 
ville v. Sullivan, 11 App. D. C. 23, wherein such a 
full exposition of the law of pleading in this juris¬ 
diction is set forth by Justice Morris, that counsel 
have been unable during careful research to find any 
case later decided in any way overruling or reversing 
the principles set forth therein. 

The case cited involved garnishment as a subject 
matter but was directed primarily to rules of plead¬ 
ing. 

The facts in that case were that a writ of garnish¬ 
ment with interrogatories had been served on one 
Catherine Banville on June 22, 1896, with instructions 
for her to answer in ten days. 

She did not answer for two months, lacking two 
days. 

Four months after her answer had been filed, Plain¬ 
tiff Sullivan moved for a judgment of condemnation 
against her, the Court sustaining the motion and 
rendering judgment against her. She appealed. 
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In discussing the case, the Court took occasion;to 
say: 

“Yv T here causes are pending in a court undetermined 
and especially where a proceeding is in its natur^ a 
matter of absolute right, such as pleadings usually 
are, apart from the limitations by which it is required 
that they should be guarded, it has never been heard 
cither under the common law in England or in {he 
State of Maryland from which we have derived <^ur 
practice, or in the District of Columbia itself, during 
the period of nearly one hundred years of its separate 
judicial existence, that parties may not waive limita¬ 
tions of time either by their express consent or by im¬ 
plication through failure to take advantage of de¬ 
fault. ’ ’ | 

May we be permitted here to interject that it is <^ur 
contention in this case that the proceeding below 'Was 
in its nature a matter of absolute right, as in the B^n- 
ville case, and that the Commissioners waived all lim¬ 
itations of time by failure to take advantage of de¬ 
fault? ! 

The Court in the Banville case continued: 

“The ordinary rules for the regulation of the tijme 
of pleading are couched in similar and even more im¬ 
perative language and have equally the sanction of 
statute for their formulation. And yet it has been, as we 
have stated, an unheard of thing in the Courts of ^he 
District of Columbia that parties in default as to {he 
time of pleading might not plead freely and without 
leave, except as to certain pleas regarded technically 
with disfavor, at any time thereafter until some action 
has been taken against them to enforce such default. 
The invariable practice has been that notwithstanding 
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the lapse of time limited by the rules of Court, pleas 
may be filed and should be received at any time until 
default taken. And this practice which is plainly in 
no way inconsistent with the purposes of justice w'e 
regard as so well established that citation of authori¬ 
ties in support of it may be regarded as wholly unnec¬ 
essary.’ ’ The Court of Appeals, without dissent, re¬ 
versed the lower court and remanded the action to 
the Supreme Court of the District with directions to 
vacate the order sustaining motion for judgment of 
condemnation. 

Regarding, as did Justice Morris, citation of further 
authorities in this matter as unnecessary, we pass 
to another phase presented by the overruling of the 
answer as to the point of time. 

Clearly the answer questioned the jurisdiction of 
the Court below. If the Commissioners had not pro¬ 
ceeded in accordance with law, as stated in the an¬ 
swer, the Court’s jurisdiction over the subject matter 
would be affected. And we leave this point merely 
with the statement that even though this jurisdictional 
point were raised far after any limitation of time to 
answer had worked against appellant, nevertheless it 
was raised seasonably as to a jurisdictional matter 
and at least should have had consideration. 

(c) As to Lack of Jurisdiction 
Suggested by Motion 

The second point raised by the Commissioners in 
the motion to strike the answer was that it affirma¬ 
tively appeared from the answer of the Concord Im¬ 
provement Company that the matters and things con- 
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tained therein were matters over which the judiciary 
was without authority to review, but to the contrary 
were matters purely within the discretion of an ad¬ 
ministrative body constituted by law .... to deter¬ 
mine matters attempted to be attacked by said an¬ 
swer (R. 12). | 

If this is the point on which the Court below struck 
the answer, we contend the Court erred. 

The answer, it will be recalled, denied thatj the 
Commissioners were authorized to proceed upoij. the 
showing made in the petition; denied that the Com¬ 
missioners had proceeded in accordance with} the 
statute and its provisions; denied that the publib in¬ 
terest required the opening of the alley as proposed, 
denied that the Commissioners had duly considered 
the matter and deemed such an alley necessary; and 
averred the plat presented as an exhibit was non au¬ 
thentic as to all details. 

Appellant cites Fay v. Macfarland, 32 App. ll). C. 
295 in support of its contentions as to this poijit. 

That was an appeal from an order of the Supreme 
Court of the District of Columbia confirming the ver¬ 
dict of a jury in a condemnation case involving a pro¬ 
ceeding for the extension and continuation o^ an 
alley. j 

The petition among other things alleged that the 
Commissioners deemed that the public interest^ re¬ 
quired the opening and extension of an alley and that 
the owners of more than one-half of the real estate in 
the block affected had petitioned for the extension of 
said alley. 

Appellants there moved to quash the petition, join- 
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ing issue upon the jurisdictional allegations of the 
petition. 

Upon the court below overruling the motion, a hear¬ 
ing was had at the conclusion of which appellants 
moved the court to withdraw the proceedings from 
the consideration of the jury because of defects ap¬ 
parent on the face of the record. That motion was 
overruled. The court received the verdict to which 
exceptions were filed and overruled. From the judg¬ 
ment confirming verdict appellants went to this 
Court. 

Speaking for this Court, Mr. Justice Van Orsdel, 
in his opinion said: 

“At the threshold of this inquiry we are met with 
reversible error. The petition of the Commissioners 
contains the following allegations: 

“ ‘3. That your petitioners deem that the public in¬ 
terest requires the extension of the aforesaid alley in 
Block Thirty-two, Columbia Heights, and that it is 
necessary to acquire the hereinafter described land by 
condemnation for the purpose of said extension. 

“ ‘4. That the owners of more than one-half of 
the real estate in said block have petitioned for the 
extension of the aforesaid alley.’’ 

“In their motion to dismiss the proceedings the 
appellants joined issue on the above allegations of the 
petition as follows: ‘Your petitioners further allege 
that less than one half of the owners of the real estate 
in said block 32 have made petition to said commis¬ 
sioners for the opening or widening of said alley, or 
for the creation of a new alley from Fairmont street 
to connect with the same, and they deny that the 
public interests require such opening, widening or 
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straightening of the same. And your petitioners deny 
that said commissioners do deem that the public in¬ 
terests so require.’ The court committed erro^ in 
overruling the motion, without taking evidence on| the 
issues joined. 

“On hearing the commissioners offered no evidence 
in support of the above allegations of the petition j... 

“These were issues of fact that demanded affirma¬ 
tive proof in order to give the court jurisdiction to 
proceed with the condemnation. In the absencb of 
any denial or objection, it is doubtful if the court} ex¬ 
cept upon specific admission of the truth of the f]acts 
alleged by appellants would have been justified in 
entering a final order of confirmation without ppof 
of the jurisdictional facts alleged in the petition:” 

We will not enlarge this brief further by recita¬ 
tion of this case, but respectfully suggest that i the 
entire opinion in that case is worthy of most thought¬ 
ful consideration of this tribunal on the point now 
raised as well as on the theory heretofore outlined that 
a jurisdictional point was raised and given no con¬ 
sideration, possibly on the basis that it w^as raised 
too late. 

Applying the law in Fay v. Macfarland to the pres¬ 
ent case, we feel it would be difficult to find any] au¬ 
thority more in point. 

In the petition in the present case, there wak no 
allegation regarding a request by half the property 
owners of real estate in the block affected seeking the 
opening of the alley. So our answer could not go to 
such a point. 

But the petition herein did recite that the Commis¬ 


sioners deemed that the public interest required the 
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opening of the alley, and the answer did deny that 
they had fully considered the same. 

In this case, the lower Court went further, possibly, 
than did the lower Court in the Fay-Macfarland case, 
because here the Court possibly ruled that such mat¬ 
ters were not subject to jurisdiction of the judiciary. 
That was one of the two points raised for the strik¬ 
ing of the answer. 

At any rate, we contend, the answer raised points 
and issues which should have resulted in a hearing 
before the Court below, and a determination of the 
issues raised before the door was closed to appellant 
with respect to these matters. 

Some four rears after the decision in the Fav-Mac- 
farland case, which was handed down in December, 
1908, Mr. Justice Barnard in a written opinion on a 
hearing on petition to condemn land for opening of an 
alley, found in the "Washington Law Reporter, Vol. 
40 at pages 260, 261, entitled In Re Opening of Alley 
in Square 2843, closely adhered to the principles 
handed down in the Fay-Macfarland case and held 
that in proceedings by Commissioners of the District 
of Columbia for the opening of an alley, where the 
answers of owners of property sought to be con¬ 
demned deny that there is any necessity for the alley 
or that the commissioners deemed that public inter¬ 
ests required it, the issues raised thereby should be 
inquired into and determined on proof produced be¬ 
fore the Court before the jury is sworn and evidence 
taken as to damages and benefits. 

He also held that to authorize the Commissioners 
to institute proceedings of this nature, it is essential 
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that a necessity for such alley shall exist and be sljiown 
as provided by statute. 


REGARDING THE VERDICT 

The jury awarded a verdict in the sum of $2,633.02 
damages in favor of appellant; and assessed against 
appellant benefits of $744.98, making the net a^vard 
in favor of the appellant the sum of $1,938.04 (i^. 16, 
17). | 

Testimony on which the jury based this award jcom- 
prised that of two experts of the Commissioners! Mr. 
Houghton and Mr. Wenger, and two experts of ap¬ 
pellant, Mr. Herbert and Mr. Jones. 

Mr. Houghton, for the Commissioners, (R. 24) de¬ 
clared that in his opinion the damages to appellant 
would amount to $2,217.16. He found no benefit to 
that property by reason of the opening of an Alley. 
He declared that the reason no benefit accrued was 
that there existed a private entrance into the apart¬ 
ment which one can go into from Oregon Avenue 
frontage and because the apartment gets permanent 
light and air space on that east side. 

Mr. Wenger, for the Commissioners, (R. 24^ 25) 
testified very vaguely. He estimated damages at $3,- 
094.88; benefits, at $744.98. He floundered in describ¬ 
ing why he believed a benefit existed. We resjpect- 
fully refer to his testimony, (R. 25) as to our jposi- 
tion in this respect. It will be noted, however, that 
his net figure, that is the figure which would be ob¬ 
tained by deducting benefits from damages, amounted 
to $2,349.90. I 
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For appellant, Mr. Herbert and Mr. Jones both 
testified there were no benefits to accrue to appellant 
by the opening of this alley, since there already existed 
a private alley (R. 25, 26). 

On this testimony, after instruction that the burden 
of proof rested upon the District Commissioners to 
establish the existence and extent of the benefits (R. 
29) before any assessment of benefits could be made, 
and that the jury should not take in consideration 
anv benefits which they might believe would accrue 
from laying of side walks or paving, (R. 29) and after 
viewing the premises in question, the jury returned 
the verdict above set forth. 

We contend there was not sufficient evidence before 
the jury to justify any award for benefits. It is our 
contention that the undisputed facts were that the 
appellant already had an alley; that the only value 
that could accrue to him by reason of this proceeding 
was that its unpaved alley might be paved; that such 
value could not, under the instructions of the court, 
be considered; and that the jury arbitrarily accepted 
the figures of Mr. Wenger without weighing his testi¬ 
mony at all and without regard to the undisputed 
facts then before the jury. 

We contend that the jury proceeded in a manifestly 
arbitrary manner in reaching its figures. Agreeing 
that it had a right to reject testimony offered by ap¬ 
pellant and accept testimony offered by appellee, on 
the appellee’s own evidence the award of damages 
was too low and the assessment of benefits was too 
high. 

The jury simply added Houghton’s figures for dam¬ 
ages to Wenger’s figures for damages, and divided 


them by 2, arriving at its figures for damages. They 
took in total V/enger’s figures for benefits, mad<h no 
allowance for Houghton’s zero for benefits, and did 
no dividing at all in reaching the figures for benefits. 

The jury, we contend, failed to heed the instruction 
of the Court that the burden was on the government 
to set forth the existence of benefits and the extent 
thereof, and in the face of the undisputed factd be¬ 
fore them, that the apartment house of the appellant 
already had an alley and did not need another, never¬ 
theless assessed a benefit against appellant for some¬ 
thing that already existed as the property of ap¬ 
pellant. 

We submit that the Court below erred in overruling 
the exceptions to the verdict and in confirming and 
ratifying it. 

In the interest of setting forth the manifest error 
of permitting a jury to proceed as the one in the court 
below evidently did, we ask indulgence of this C^urt 
in appending below a table showing the goal toward 
which such a system of damage and benefit finding 
would take us. 

The figures in the present case are: 


Witness 

Damages 

Benefits 

Net to 
Property 
Owiier 

Houghton 

$2,271.16 


$2,271.16 

Wenger 

3,094.88 

$744.98 

2,34f9.90 

JURY 

2,683.02 

744.98 

1,9^4.04 
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Now for the figures in a hypothetical case using the 
same system: 


Witness 

Houghton 

Wenger 
JURY 

* Deficit. 

Can the use of such a system be permitted by a 
jury? We contend on its face, it is arbitrary and 
capricious and its use nullifies the verdict. 

CONCLUSION 

Upon the error of the Court in refusing to consider 
those points and issues raised in the answer of the 
appellant and upon the error of the Court in per¬ 
mitting the verdict reached in an arbitrary and ca¬ 
pricious manner to stand, the appellant respectfully 
asks of this honorable court, the reversal of the court 
below and that the matter be remanded for a new trial 
consistent with the law as heretofore laid down. 

Respectfully submitted, 

Albert F. Adams, 

Daniel S. Ring, 

Attorneys for Appellcmt. 


Damages 

| $1,000.00 
4,000.00 
2,500.00 


Benefits 


$3,000.00 

3,000.00 


Net to 
Property 
Owner 

$1,000.00 

1,000.00 

500.00* 
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STATEMENT OF THE CASE 

This is an appeal from an order of the Supreme Court 
of the District of Columbia in a condemnation proceed¬ 
ing ratifying and confirming the verdict of the jury, 
(R-, P. 18). 

The errors assigned by counsel for appellant and re- 
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lied upon by them are (1) that the court below erred 
in striking appellant's answer to the petition for con¬ 
demnation, and (2) that the court erred in overruling 
appellant's objections and exceptions to the verdict of 
the jury, (R., p. 20). 

This proceeding was instituted by appellees, as Com¬ 
missioners of the District of Columbia, to condemn land 
for the widening and extension of the public alley in 
square 152. The petition set up that the appellees had 
deemed and determined that the public interests re¬ 
quired such widening and extension, (R., pp. 1-4). 

The court, finding that appellant had been duly served 
with process, on October 13, 1930, entered an order for 
the empaneling of a jury, (R., p. 5), which was done 
on November 10, 1930, (R., p. 6). The trial was set 
for November 20, 1930, (R., p. 6), but was continued 
to December 17, 1930, (R., p. 7). On December 12, 
1930, appellant filed an answer, (R., p. 7), the allega¬ 
tions of which will be discussed later in this brief. A 
motion to strike the answer was filed, based upon two 
grounds: first, that the answer was not filed within 
time, and second, that the issues sought to be raised in 
the answer were not justiciable, (R., p. 11). This mo¬ 
tion was granted (R., p. 12). Thereafter a trial was 
had, at which appellant was present, through counsel, 
and adduced testimony (R., p. 23). After the jury 
returned its verdict (R., p. 15), appellants filed a motion 
for a new trial (R., p. 17), which was overruled, and 
the verdict was ratified and confirmed, (R., p. 18). 



The Action of the Trial Court in Striking the Answer of 
Appellant Does Not Constitute Reversible Error. 

The time within which appellant was permitted by 
order of court to file its answer expired October 13, 
1930, (R., p. 10). On that date, the court directed the 
empaneling of the jury, (R., p. 5). On November 10, 
1930, the jury was appointed by order of courts was 
duly sworn, and was instructed by the court to view 
the land and premises, (R., p. 6). Appellant's answer 
was not filed until December 12, 1930, (R., p. 7). j 
Counsel for appellant contend that, under the decision 
of this court in the case of Banville vs. Sullivan, 11 App. 
D. C. 23, appellant had the right to file an answer at 
any time prior to the entry of a judgment by default 
or a decree pro confesso . But the statute under ■jvhich 
this petition was filed provides for no such procedure, 
(Code, Secs. 1608, et seq.). In fact, no answer is re¬ 
quired; therefore, no owner of land can be in default 
for failure to plead. 

“Although it is usually unnecessary, in order to 
determine the rights of the parties, for defendant 
to file a plea or answer, unless he claims special 
damages, and although in some cases it is not per¬ 
mitted, it is nevertheless generally permissible to 
file one within the proper time.” 

20 Corpus Juris, 959. 

“When condemnation is by judicial proceeding, 
the usual practice requires no plea or answer oiji the 
part of a defendant, and it has been held that it is 
not error to strike out an answer filed. A reason 
why there is no strict necessity that the owner 
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should appear and answer is that the land can be 
condemned only on the payment of just compensa¬ 
tion to the owner, and this, of course, must be 
ascertained and paid whether or not the owner 
appears and answers.” 

10 Ruling Case Law, pp. 212, 213. 

From these authorities, it is plain that appellees could 
not have taken a judgment by default or degree pro 
confesso against appellant. When the time for answer¬ 
ing expired, appellees proceeded with the case in the 
only manner provided by the statute. They secured the 
empaneling of the jury. Assuming that the right of 
appellant to file an answer existed after the return day, 
it certainly terminated when the jury was empaneled. 

In the case of Williams vs. Routt County , 48 Colo. 
541, it was held that an answer in a condemnation pro¬ 
ceeding was filed too late, when it was not filed until 
after the entry of an order appointing and naming the 
commissioners to assess damages. 

Irrespective of whether the answer in this case was 
filed within time, the striking thereof did not constitute 
prejudicial error. 

The answer (R., p. 7) first admits that public interest 
may require the opening of an alley in the square re¬ 
ferred to in the petition, but denies that the alley sought 
to be opened in this proceeding is in the public interest. 
It is alleged that the alley should be run at a uniform 
width to New Hampshire Avenue instead of at varying 
widths to Oregon Avenue. However, there are no aver¬ 
ments in the answer to show that appellees in deciding 
upon the alley contemplated by this proceeding abused 

the discretion reposed in them by law. 
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Section 1608 of the Code of 1901 provides, in p&rt, as 
follows: 

“Sec. 1608. That the Commissioners of tile Dis¬ 
trict of Columbia be, and they are hereby, author¬ 
ized to open, extend, widen or straighten alleys and 
minor streets in the District of Columbia under the 
following conditions, namely: * * * second, when 
the Commissioners deem that the public inter¬ 
ests require such opening, extension, widening, or 
straightening * * * 

There is not an averment in the answer, wh^ch, if 
true, would justify the court in determining that the 
alley suggested by appellant would serve the public in¬ 
terests better than the alley proposed by appellees. 
Therefore, how can it be said that the Commissioners 
abused their discretion? 

This court, in the case of Macfarland vs. Elverson, 32 
App. D. C. 81, 86, said: 

“When the power to condemn and take property 
for a public use has been by general statute con¬ 
ferred upon municipal officers by the propel legis¬ 
lative authority, it rests with such officers to deter¬ 
mine whether it shall be exercised, and whfen and 
to what extent it shall be exercised. This discre¬ 
tion lies entirely with the local authorities. It is 
for them to determine when a public improvement 
is necessary, and, so long as they do not exceed or 
abuse the power delegated to them, the coutts are 
powerless to inquire into the motives which Actuate 
them or the propriety of the contemplated improve¬ 
ment.” j 

In the case of Briggs vs. Brownlow, 49 App; D. C. 
345, the Commissioners were authorized by statute to 
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condemn land for the extension of a street. The pro¬ 
ceeding instituted contemplated the extension of the 
street at an angle. It was contended the Commissioners 
exceeded their authority in not making the extension 
in a straight line. In denying this contention, this court 
said: 


“While it is true that 'all affirmative acts pre¬ 
scribed by the statute in perfecting the proceeding 
must be shown to have been complied with by the 
parties authorized to take and prosecute the pro¬ 
ceeding’ ( Lynchburg Investment Co. vs. Rudolph , 
40 App. D. C. 129, 131), we are not prepared to 
say that the statute did not authorize the Commis¬ 
sioners to exercise reasonable discretion in locating 
the extension of this street. There being no evi¬ 
dence of an abuse of discretion, judicial interfer¬ 
ence is not justified.” 

In District of Columbia vs. Washington Steel and 
Ordnance Company , 43 App. D. C. 344, it was said: 

“The Act declares in plain and unambiguous 
language that the land is to be condemned 'for a 
public highway and for park purposes/ This being 
a public use, the court will not inquire into either 
the necessity or expediency of the exercise of the 
right of eminent domain, since these questions are 
purely for the legislative branch of the Govern¬ 
ment. Baltimore Broom Co. vs. Patterson , 98 
U. S. 403; Shoemaker vs. United States , 147 U. S. 
282; United States vs. Gettysburg Electric R. Co., 
160 U. S. 668.” 

Thus, it is plain that the answer upon this point pre¬ 
sented no justiciable issue. 

But the answer does deny that appellees “have duly 
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considered and deemed such an alley to be necessary in 
said square.” Had the answer been filed within time, 
this would have presented an issue upon a jurisdictional 
question. Fay VS. Macfarland, 32 App. D. C. 295, and 
Lynchburg Investment Co. vs. Rudolph , 40 App. D. C. 
129. In these two cases it was held that all juifisdic- 
tional facts must be proven or conceded. Therefore, 
the burden upon appellees of proving these facts was 
not lessened by the striking of the answer. Such facts 
must be shown to exist before the court acquires juris¬ 
diction. In the absence of a statement in the bill of 
exceptions upon this point, it must be presumed the 
proceedings were regular and jurisdiction was estab¬ 
lished. 

i 

In the case of Lutz vs. Linthicum, 8 Pet. 165, 480, a 
case arising in this District, the court said: 

“We are bound to presume, in the absence of all 
evidence to the contrary, that all things were right¬ 
fully and regularly done by the court, and th^t the 
parties were fully heard upon all the matters prop¬ 
erly in judgment.” j 

And in the case of Crim vs. Handley , 94 U. sj. 652, 
656, it was said: 

“ * * * Where no exceptions are taken during 
the trial, the presumption must be that the rulings 
of the court were correct; and that presumption in 
this case is confirmed by the fact that no complaint 
in that regard is made in the statement filed ^s the 
foundation of the motion for new trial.” 

I 

This Court, in the case of Fletcher vs. Fletcher , 43 
App. D. C. 180, said: ! ' 
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“No bill of exceptions appears in the record, and 
we must assume, therefore, that the evidence ad¬ 
duced at the trial was sufficient to justify the court 
in making the order from which the appeal was 
taken.” 

The bill of exceptions in this case is silent with re¬ 
spect to the jurisdictional facts. It does not purport 
to give the substance of all of the testimony in the case. 
It recites merely that “the foregoing is the substance 
of all the testimony bearing upon the exceptions herein 
reserved on behalf of the respondent, Concord Improve¬ 
ment Company,” (R., p. 27). No exception with respect 
to jurisdiction was reserved at the trial, or in the ob¬ 
jections and exceptions filed after the verdict. 

How different is this case from the case of Fay vs. 
Macfarland, supra, relied upon by counsel for appellant. 
There an answer was filed denying that the Commission¬ 
ers had determined the opening of the alley was in the 
public interest. The answer was stricken. At the trial 
no evidence was offered of this jurisdictional fact and 
the bill of exceptions so recited. At the conclusion of 
the trial, and before the verdict of the jury, the question 
of jurisdiction was again raised, and overruled. After 
the verdict was filed, a motion to vacate was made based 
upon lack of jurisdiction. As this court there said: 

“This defect in the proceedings was called spe¬ 
cially to the attention of the court by appellants in 
the objections filed before the decree of confirma¬ 
tion was entered.” 

Here there is nothing in the record from which it can 
even be inferred that all jurisdictional facts were not 
duly proven. 
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In view of the statement in the brief for appellant 
(p. 14) that the striking of the answer closed the door 
to it with respect to these matters, counsel for appellees 
to show to the Court their good faith, feel the^ are 
entitled to go beyond the record on appeal and state they 
are not asking this Court to presume any fact ^vhich 
does not exist. The Commissioners, acting as a board, 
determined that the public interests required the widen¬ 
ing and extension of the alley here in question and their 
order to that effect was duly proved at the trial. 

The omission of this fact from the bill of exceptions 

i 

is easy to explain. As before pointed out, the bjill of 
exceptions purports only to give the substance o^ the 
testimony relating to exceptions reserved. No Excep¬ 
tion was reserved at the trial or in the objections and 
exceptions filed after verdict, respecting jurisdiction. 
The assignments of error (R., p. 20), assigning error 
in the striking of the answer, were not filed until nearly 
seven months after the bill of exceptions was submitted 
to the court for signature, (R., p. 19). It was then too 
late, under the rules of this court, for counsel fo^ ap¬ 
pellees to present amendments to the bill of exceptions. 

From the authorities heretofore cited, it is. plain that 
appellant was entitled at the trial, irrespective of 
whether an answer was filed, to raise any proper juris¬ 
dictional question. The striking of the answer deprived 
appellant of no substantial right to which it was other¬ 
wise entitled. Therefore, even if the answer wa|s er¬ 
roneously stricken, no damage thereby resulted to appel¬ 
lant. The only effect of the striking of the answeif was 
to delay the determination of the question as t<j> the 
existence of the jurisdictional facts until the tri^l on 
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the merits. As before pointed out, no contention was 
made, either at the trial or in the motion to vacate the 
verdict, that all jurisdictional facts were not duly 
proved. 

The answer further sets up that the plat accompany¬ 
ing the petition should show what lots in the square are 
improved or built upon and the names of the respective 
owners of each of the lots in said square. The statute 
(Code, Sec. 1608e), merely requires that there shall 
be filed a plat “showing the courses and boundaries of 
the alley or minor street proposed to be opened, widened, 
extended, or straightened, the number of square feet to 
be taken from each lot or part of lot in the square or 
block, showing the existing alleys or minor streets in 
said squares or block, and such other information as 
may be necessary for the purposes of such condemna¬ 
tion.” There is no question but that the plat gave all 
the information specifically required by the statute. 
When we consider that the jury is required to view the 
premises (Code, Sec. 1608g) it would seem unnecessary 
for the plat to show which of the lots in the square 
are improved. Also there seems to be no reason for 
setting forth on the plat the names of the property 
owners in the square. Since these are matters ap¬ 
plicable to every condemnation proceeding, it may be 
assumed that had Congress deemed them material it 
would have included them in the specific enumeration 
of facts required to appear on the plat. However, in 
any event this averment of the answer raised no issue 
of fact, but amounted merely to an objection as to 
form, which should have been presented by appropriate 
motion before the empaneling of the jury. 
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The last question sought to be raised by the aijswer 
is that the petition is insufficient in that it does not 
set out the names of all persons interested in the peti¬ 
tion. Just who might be interested in the petition, pther 
than the Commissioners, is a matter of speculation. 
True, many property owners in the square may desire 
the widening and extension of the alley, but how are 

_ i 

they to be ascertained? The statute sets forth no such 
requirement. This objection also goes to a mere matter 
of form, and was raised too late.' 

Therefore, we submit, the court committed no re- 
versible error in striking appellant's answer. 

H. 

Appellant’s Objections and Exceptions to the Verdict 

Were Properly Overruled. 

Counsel for appellant contend that the verdict oj: the 
jury, (R., p. 15-17), is contrary to the evidencej and 

i 

for that reason should be set aside. Damages were 
awarded appellant in the sum of $2,6S3.02, which! was 
over $450 in excess of the value of the property taken, 
as fixed by one of the expert witnesses. Benefits were 
assessed in the sum of $744.98, the exact amount fixed 
by another witness. It is true the other three witnesses 
who testified stated the remainder of appellant’s prop¬ 
erty would not be benefited by the widening and exten- 
tion of the alley, (R., pp. 24, 26). However, boih of 
appellant’s witnesses admitted, on cross-examination, 
that as a general rule apartment house property was 
benefited by an alley, but they believed a private alley 
to which this property had access, fully answered its 
requirements, (R., p. 26). The witness, Wenger, testi- 
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fying for the District, stated that “a public alley is 
more valuable than a private alley to this particular 
property/' (R., p. 25). This presented a clear issue 
of fact for the jury. 

The jury in applying the testimony and determining 
the value of the property taken had the benefit of a 
view of the premises. What they ascertained from that 
view is not a part of this record. 

Since all of the facts which were before the jury are 
not, and could not be, before this court, the verdict of 
the jury cannot be set aside unless it appears there 
exists such a grave mistake of fact as indicates par¬ 
tiality or corruption. In the case of Shoemaker vs. 
United States, 147 U. S. 282, 305, the court said: 

“If, as we have said, the court below was right 
in refusing to restrict the commissioners to a mere 
consideration of the evidence adduced, then it would 
seem to follow that the court could not be legiti¬ 
mately asked, in the absence of any exceptions 
based upon charges of fraud, corruption or plain 
mistake on the part of the appraisers, to go into 
a consideration of the evidence. The court cannot 
bring into review before it the various sources and 
grounds of judgment upon which the appraisers 
have proceeded. The attempt to do so would trans¬ 
fer the function of finding the values of the lands 
from the apraisers to the court. Such a course 
would have presented a much more serious allega¬ 
tion of error than we find in the objection, as made. 

“The rule on this subject is so well settled that 
we shall content ourselves with repeating an apt 
quotation from Mills on Eminent Domain, 246, 
made in the opinion of the court below: ‘An appel¬ 
late court will not interfere with the report of 
commissioners to correct the amount of damages 
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except in cases of gross error, showing prejudice 
or corruption. The commissioners hear the evi¬ 
dence and frequently make their principal evidence 
out of a view of the premises, and this evidence 
cannot be carried up so as to correct the report as 
being against the weight of evidence. Hence, for 
an error, in the judgment of commissioners in ar¬ 
riving at the amount of damages there can be no 
correction, especially where the evidence is con¬ 
flicting. Commissioners are not bound by the .opin¬ 
ions of experts or by the apparent weight of evi¬ 
dence, but may give their own conclusion/ ” 


In the case of Columbia Heights Realty Co. vs^ Ru¬ 
dolph, 217 U. S. 547, the court said (560) : 

“The power of the court to review the awafd by 
such a jury must in the very nature of the rrptter 
be limited to plain errors of law, misconduct or 
grave error of fact indicating plain partiality or 
corruption. The jury saw and heard the witnesses; 
the court did not. The jury went upon and viewed 
the premises; the court did not. The duty fo re¬ 
view did not involve mere error in judgment as to 
the extent of enhancement in value, for the judg¬ 
ment of the jury manifestly rested upon much 
which could not be brought before the court. The 
jury was expected to exercise its own judgment, 
derived from personal knowledge from a view of 
the premises, as well as from the opinion evidence 
which might be brought before them.” 

But it may be contended that these cases are not ap¬ 
plicable for the reason that there the testimony was 
taken before a condemnation jury out of the presence 
of the court, whereas here the testimony was taken 
before the court. However, in the case of Briggs vs. 
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Brovmlow, 49 App. D. C. 345, 349, the court applied 
the same rule in a proceeding similar to this. In that 
case it was contended that the court below had com¬ 
mitted error in permitting the jury a second view of 
the property after the conclusion of the testimony. In 
upholding the propriety of this proceeding this court 
said: 


“We next will consider appellant's contention to 
the effect that the jury should not have been per¬ 
mitted a view of the land and premises affected by 
this proceeding after the evidence had been intro¬ 
duced. The statute (section 49le) authorizes the 
jury, after it shall have been organized, to view and 
examine ‘the land and premises affected by the con¬ 
demnation proceedings.' The purpose of this pro¬ 
vision is to enable the jury— 

To exercise its own judgment, derived from 
personal knowledge from a view of the premises, 
as well as from opinion evidence, which might be 
brought before them.' Columbia Heights Realty 
Co. vs. Rudolph, 217 U. S. 547, 560; Wash. R. & 
E. Co. vs. Newman, 41 App. D. C. 439, 445. 

Furthermore, the court below, without objection, in¬ 
structed the jury as follows, (R., p. 14) : 

“10. You shall take into consideration the opin¬ 
ions of the witnesses who have testified as to values 
and benefits, and give to such opinions the weight 
to which the jury may think them fairly entitled. 
You shall not be bound by such evidence, however, 
but may use your own knowledge based upon your 
view of the premises in making up your assess¬ 
ments of values and damages." 
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Counsel for appellant are in poor position to complain 
if the jury followed an instruction given it by the cpurt, 
to which no objection was made. 

It is, therefore, submitted that the action of the ^ourt 
in ratifying and confirming the verdict of the juryj was 
correct. 

William W. Bride, 

Corporation Counsel , D. C. 

Vernon E. West, i 

Principal Asst . Corporation Counsel , D. C. 

Thomas F. Cameron, 

Assistant Corporation Counsel, Du C. 

Attorneys for Appellees. 



